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INSURANCE CONDITIONAL VENDOR'S INSURANCE EFFECT OF REPAIR BY OR RESTORATION TO THE VENDEE OR SuB-VENDEE Plaintiff, a

Minnesota corporation, purchased the vendor's interest in an automobile sold
under a conditional sales contract. The defendant insured the plaintiff against
direct loss or damage to the automobile by collision and/or upset. The vendee,
without plaintiff's knowledge or consent, sold the car to a sub-vendee who drove
it to Texas, became involved in an accident, and sold the wreckage to a resident
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of Texas who purchased in good faith. The car was rebuilt and resold. Plaintiff
sued for the loss caused by the collision. Held, plaintiff may recover even though
the car was repaired by others prior to payment of the loss by the insurer. Midland Loan Finance Co. v. Security Ins. Co., (Minn. 1940) 293 N. W. 313.
The court cites the rule that an insurer is not liable for theft or destruction of
property under policies insuring against such contingencies where the property
has been restored to the owner or repaired by others prior to payment of the loss
by the insurer.1 The rule is normally applied where one insures his property
against loss by a certain hazard and a loss later occurs by reason of that hazard
but the insured is compensated by someone other than the insurer 2 before payment is made under the policy. 3 Since the basis of property insurance is indemnity,4 the insured, having been indemnified aliunde, has sustained no loss
and consequently has no claim against the insurer. One cannot be indemnified
twice for the same loss. 5 The question arises whether the same rule should also
apply to cases where a vendor has insured his repossesory interest in goods sold
under a conditional sales contract when the goods, after injury thereto, are
repaired without his consent by or for the vendee or sub-vendee. While there
are apparently no decisions on this specific point, an analogy may be drawn from
mortgage cases.6 Where a mortgagee's interest in the mortgaged premises has
been insured 7 and, after total or partial destruction of a building thereon, the
mortgagor rebuilds, a majority of the courts that have considered the question
1

Principal case, 293 N. W. 313 at 314.
Where insured's building was destroyed on order of the mayor, the amount
which the insured recovered from the city was deducted from the amount of the loss
in computing the claim against the insurer. Pentz v. Aetna Fire Ins. Co., 9 Paige (N. Y.
Ch.) 568 (1842). The payment is usually made in discharge of legal liability but the
principle applies equally to voluntary payments, if made for the purpose of alleviating
the loss. Godsall v. Boldero, 9 East 72, 103 Eng. Rep. 500 (1807); 18 HALsBURY,
LAws OF ENGLAND, 2d ed., 471 (1935).
8
Kansas City Regal Auto Co. v. Old Colony Ins. Co., 196 Mo. App. 255, 195
S. W. 579 (1917); Oppenheimer v. Baker & Williams, 225 App. Div. 58, 232
N. Y. S. 5 (1928}; Frost v. Heath, 2II Ill. Apo. 454 (1918); Ramsdell v. Ins. Co.
of North America, 197 Wis. 136, 221 N. W. 654 (1928).
4 McAnarney v. Newark Fire Ins. Co., 247 N. Y. 176 at 184, 159 N. E. 902
(1928}; Lee v. Providence Washington Ins. Co., 82 Mont. 246, 266 P. 640 (1928);
Boise Assn. of Credit Men v. United States Fire Ins. Co., 44 Idaho 249 at 250, 256 P.
523 (1927); Shinn v. West Virginia Ins. Co., 104 W. Va. 353, 140 S. E. 61 (1927);
Castellain v. Preston, II Q. B. D. 380 (1883}; R1cHARDs, INSURANCE LAw, 4th ed.,
27 (1932).
6
Remedial System of Loaning v. New Hampshire Fire Ins. Co., 227 Ky. 652,
13 S. W. (2d) 1005 (1929); Darrell v. Tibbitts, 5 Q. B. D. 560 (1880).
6
The situation under a conditional sales contract reserving title in the vendor
is analogous to that of mortgagor and mortgagee and is governed by the same rules
so far as questions of insurance are concerned. Commercial Credit Co. v. Eisenhour,
28 Ariz. II2 at II7, 236 P. 126 (1925).
1
To perfect the analogy, mortgage insurance policies creating an independent
contract between the insurer and the mortgagee, and not those making the mortgagee
a mere appointee of the mortgagor, should be used in connection with the principal
case.
2
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have held that the mortgagee may recover to the full extent of the loss despite
the rebuilding. 8 The time of the loss establishes the rights of the parties and no
act or neglect of the mortgagor can impair the mortgagee's rights under his
separate policy of insurance as thus vested. 9 "It would be an anomaly, if a party
were made liable to lose the benefit of a contract made with himself, and for
which he had paid a full and adequate consideration, by the acts of strangers
or thos~ over whom he had no control." 10 Though this appears sound on contract principles, it is not sound on insurance principles. The majority view seems
to have lost sight of the principle that indemnity is the basis of property insurance.11 The only purpose of such insurance is to prevent impairment of the
mortgagee's interest, i.e., the capacity of the property to pay the mortgagor's
debt.12 T~us restoration of the property after the loss, by the mortgagor or someone under him, to the same condition as before, should preclude recovery thereon
by the mortgagee since he has sustained no injury or damage by reason of the
loss.18 A few courts have taken this stand in respect to these mortgage cases,14
and there is no reason why the same principles should not also be applied where
a vendor seeks to recover for injury to goods sold under a conditional sales contract and the vendee or sub-vendee has previously repaired the goods. Such a
view would extend to conditional vendors the rule cited in the principal case.
However, the court was correct in not applying the rule to the principal case
since because of the bona fide sale the repairs did not inure to the benefit of the
vendor.15 Where the vendor has not been indemnified by the restoration the
rule should not apply. It could be argued that as the automobile was in fact
repaired and the vendor would have been indemnified but for the bona fide sale
it was the bona fide sale and not the collision that caused the vendor's loss. But
under the general rule the rights of the insured vest as of the time of the loss
and no unauthorized acts of the conditional vendee after that time will have
any effect on the farmer's claim against the insurer. Where the vendee, by the
act of rebuilding, indemnifies the conditional vendor aliunde the courts are will8 91 A. L. R. 1354 (1934); Pink v. Smith, 281 Mich. 107, 274 N. W. 727
(1937); Aetna Ins. Co. v. Baker, 71 Ind. 102 {1880); Old Colony Cooperative
Bank v. Yorkshire Ins. Co., 53 R. I. 439, 167 A. II I (1933); Savarese v. Ohio
Farmers' Ins. Co., 260 N. Y. 45, 182 N. E. 665 (1932); Foster v. Equitable Mutual
Fire Ins. Co., 2 Gray (68 Mass.) 216 (1854). A comment upon this general subject
may be found in 32 M1cH. L. REv. 529 (1934).
9 Savarese v. Ohio Farmers' Ins. Co., 260 N. Y. 45, 182 N. E. 665 (1932).
1 ° Foster v. Equitable Mutual Fire Ins. Co., 2 Gray (68 Mass.) 216 at 220
{1854).
n McAnarney v. Newark Fire Ins. Co., 247 N. Y. 176 at 184, 159 N. E. 902
(1928).
12 Excelsior Fire Ins. Co. v. Royal Ins. Co., 55 N. Y. 343 {1873).
18 Friemansdorf v. Watertown Ins. Co., (C. C. Ill. 1879) 1 F. 68, 9 Biss. 167;
Huey v. Ewell, 22 Tex. Civ. App. 638, 55 S. W. 606 (1900); also see Ramsdell v.
Ins. Co. of North America, 197 Wis. 136, 221 N. W. 654 (1928).
14 Friemansdorfv. Watertown Ins. Co., {C. C. Ill. 1879) 1 F. 68, 9 Biss. 167.
15 The lower court decided, and it was not questioned in the supreme court, that
a bona fi.de sale in Texas to a resident thereof cut off all interest in the goods of a
conditional vendor of a foreign state.
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ing to lay down a special rule and deny recovery by the vendor against his insurer. But where the vendee has performed other acts on the goods, such as
selling them to a bona fide purchaser, the vendor is in no sense indemnified
thereby, and the act does not come within the scope of the rule applied to the
rebuilding cases.

